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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 29/2017 

GR CASE NO.1811/2010 

U/s 366/376 of IPC 

 

State 

-Vs- 

  Md. Badrul Kabir 
   

 

Present 

Smti Munmun B.Sarma 

             Asst. Sessions Judge 

 Tezpur, Sonitpur 

 

Counsel for Prosecution : Mrs. N.Rahman, APP 

Counsel for Defence  : Mr.                       , Advocate 

   

 

Evidence  : 05-04-2017, 09-05-2017 & 24-08-2017  

Argument : 06-11-2017 

Judgment : 12-12-2017 (re-fixed from 18-11-17 & 05-12-17) 

 

JUDGMENT 

1) On 18-09-2010 complainant Md. Innas Ali lodged an FIR at Dhekiajuli 

PS stating inter-alia that on 17-09-2010 at around 5 p.m. when his niece was 

returning home from Palas Pothar after attending tuition, the accused Md. 

Badrul Kabir along with his accomplice Md. Hira, Md. Anuwar Hussain and 
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Md. Atuwar Hussain, kidnapped her from the road and took her in a vehicle 

Maruti van bearing registration No. AS-01 C/6080 and kept her confined in 

some unknown place. Hence, the FIR was lodged.  

 

2) On receipt of the FIR it was registered u/s 366-A IPC against the 

accused. Statements of the witnesses were recorded, medical examination of 

the victim was done and her statement u/s 164 CrPC was duly recorded. On 

completion of investigation, a prima facie case having appeared, the IO 

submitted charge sheet against accused Md. Badrul Kabir & Hira @ 

Hirajuddin u/s 366 IPC to stand trial in open court. However, the accused 

Hira @ Hirajuddin has been shown as absconder in the charge-sheet.  

 

3) Cognizance of the offence and after appearance of the accused Md. 

Badrul Kabir by Judicial Magistrate, 1st Class, Tezpur & committed the case 

to the ld. Sessions Judge, Sonitpur (Tezpur), and thereafter the case was 

made over to this Court for disposal. Accordingly, this Court took-up the trial 

of the case and considering the materials available on Case Record and Case 

Diary and prima facie case having appeared u/s 366/376 IPC, charge was 

framed and the contents of the offence was read over and explained to the 

accused person Md. Badrul Kabir, to which he pleaded not guilty and claimed 

to be tried. To prove the offence u/s 366/376 IPC against the accused, the 

prosecution side exhibited few documents and examined 7 witnesses, same 

being, PW1 Md. Idris Ali, PW2 Md. Kuddus Ali, PW3 Md. Innus Ali, PW4 Dr. 

Ranjan Kr. Das (Medical Officer), PW5 Must. Ambia Begum, PW6 Victim & 

PW7 – Sri Toseswar Baruah (Investigating Officer). 
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To substantiate his claim, defence did not examine any witness. 

The accused person’s case, as could be ascertained from cross-examination 

of the prosecution witness was that of total denial. 

 

4) The points for determination is as follows – 

a) Whether the accused Badrul Kabir on or about 17-09-2010, 

at about 5 p.m., kidnapped (abduct) the victim, the niece of 

the informant, with intent (or knowing it to be likely) that 

she might be compelled to marry the accused against her 

will or in order (or knowing it to be likely) that she might be 

forced (or seduced) to illicit intercourse with the accused 

thus, committing an offence u/s 366 IPC? 

b) Whether the accused Badrul Kabir on or about 17-09-2010 

and thereafter, committed rape on the victim thus, 

committing an offence u/s 376 IPC? 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

5) Heard arguments forwarded by the Ld. APP and counsel for the defence 

side. I have also gone through the materials available in the Case Record & 

the Case Diary. Thus, the charges are analyzed herein below in view of the 

materials available on record and the argument forwarded by both side.   

 

Charge U/s 366 IPC 

6) To be convicted under this Section it must be proved that the victim 

was abducted by the accused Badrul Kabir alongwith his accomplice Hira 

with intent (or knowing it to be likely) that she might be compelled to marry 
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him against her will or in order (or knowing it to be likely) that she might be 

forced (or seduced) to illicit intercourse with him. Abduction has been 

defined in s.362 IPC as, “Whoever by force compels, or by any deceitful 

means induces, any person to go from any place, is said to abduct that 

person.” 

 

7) In the present case the vital witness is the victim who deposed as 

PW6. She stated that at around 5 p.m. when she was going to tuition the 

accused Badrul Kabir and Hira forcefully put her in a vehicle and took me to 

Sirajuli and then to Bihaguri and they stayed at Bihaguri for a night. From 

Bihaguri she was taken to Nagaon the next day & while they were residing at 

Nagaon. PW1 Md. Idris Ali is victim’s uncle and he deposed that his niece did 

not return back home from tuition and therefore they searched for her but 

could not locate her. A few days’ later police informed that she has been 

recovered. On enquiry the victim informed that accused had kidnapped her 

and took her to a place at Bihaguri and stayed there for a night and the next 

day the accused’s brother–in-law Hira took them to Morigaon. PW-2 Md. 

Kuddus Ali is victim’s father, PW-3 Md. Innus Ali is the informant & another 

uncle of the victim & PW–5 Ambia Begum is victim’s mother and all of them 

supported the evidence of both the victim and that of PW-1 & that the 

accused had abducted the victim. PW-2 and also stated that he came to 

know from the victim that accused had forcibly taken her on a vehicle. 

 

8) Thus evidence of all the witnesses indicates to the fact that there is a 

high probability that the accused had abducted the victim, however, 
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prosecution couldn’t prove it beyond all reasonable doubt. The victim claimed 

that she never loved the accused Kabir, however examination of the I/O 

revealed that she had stated before him that she was in love with the 

accused Kabir for over a year. Though during her statement u/s 164 CrPC 

the victim stated that she didn’t love the accused & that she had refused his 

proposal, however, her evidence revealed that she was in touch with her 

family before she was brought to the Court for recording her statement u/s 

164 CrPC and her uncles had in fact accompanied her to the Court. Thus, 

this makes the possibility of an influenced statement before the Court a high 

probability. Furthermore, none of the other witnesses have actually seen the 

incident but had heard about it, and except for PW-2 none could say from 

whom they have heard that the accused abducted the victim, thus, this 

makes their evidence a hearsay evidence. 

 

9) Hence, in view of the above discussions it is held that prosecution 

failed to prove the guilt of the accused Badrul Kabir u/s 366 IPC 

beyond all reasonable doubt. 

 

Charge U/s 376 IPC 

10) To convict the accused Badrul Kabir u/s 376 IPC it must be proved 

that he raped the victim. The victim deposed as PW6 & stated that when she 

was kept at Nagaon after being abducted by the accused and his accomplice 

Bihaguri she was taken to Nagaon the next day & while they were residing at 

Nagaon both the accused raped her. During cross-examination she denied 

that she had love affair with accused Kabir. The victim/PW6 admitted that 
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she told the police that for over a year she was in love with accused Badrul 

Kabir. Her cross-examination also revealed that when she was brought to the 

Court for recording her statement u/s 164 CrPC she was in contact with her 

parents & her uncles accompanied her to the Court. She denied that she 

didn’t tell the police that the accused raped her. During cross-examination 

the victim was show some documents which she recognized to be her 

signature however she denied that she wrote those love letters. PW1 Md. 

Idris Ali is victim’s uncle and he deposed that she told him that the accused 

had sexual intercourse with her. PW-2 Md. Kuddus Ali is victim’s father and 

he deposed that he came to know from his wife that the accused had sexual 

intercourse with the victim. PW-3 Md. Innus Ali is the informant & the 

victim’s uncle. He deposed that he came to know from the victim that 

accused raped her. PW-4 Dr. Ranjan Kr. Das is the Medical Officer who 

examined the victim after she was recovered. She stated that there was no 

mark of violence on the private as well as other parts of body & the opinion 

was that there were no signs that suggest rape. During cross-examination 

she specifically mentioned that there are no signs and symptoms of sexual 

violence on the victim. PW–7 Sri Toseswar Baruah is the Investigating Officer 

of the case and during cross-examination he mentioned that the victim never 

told before her that the accused raped her. 

 

11) Thus, what transpires from the evidences is that the victim never 

stated anything before the I/O about the accused committing rape on her, 

however, when she gave her statement u/s 164 CrPC it was the first time 

that she mage this allegation. It is true that out of shyness she didn’t tell the 

police, however, before she gave her statement u/s 164 CrPC the victim was 
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in contact with her parents and two of her uncles had accompanied her to 

the Court, thus, making this drastic change in her version of the events 

makes it reliability clouded. Pertinent to mention that before I/O she stated 

she loved the accused, however, before the Magistrate she stated that she 

didn’t love the accused. Thus, all this contradictions makes the victim an 

unreliable witness and her evidence shaky. Though the other witnesses 

claimed that the victim told them that the accused had sexual intercourse 

with her, however, when the evidence of the source of the information itself 

has become unreliable it is not prudent on the evidence of the 

related/interested witnesses. Hence, under the circumstances I am of the 

opinion that prosecution failed to prove the guilt of the accused Badrul 

Kabir u/s 376 IPC beyond all reasonable doubt. 

 

12) Thus, in conclusion to the discussions in the preceding paragraphs it 

is held that the prosecution failed to prove the guilt of the accused 

Badrul Kabir u/s 366/376 IPC beyond all reasonable doubt. Hence, 

he is acquitted on benefit of doubt and set at liberty. Bail bond is cancelled 

and the bailor discharged.  

 

Judgment is sealed, signed and delivered on this the 12th December’ 2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 


